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Bef ore Jaeger, Morgenstern and Burt, Menbers.
DECI SI ON
MORGENSTERN, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the San Mateo City School District (D strict) to the
proposed deci sion of an adm nistrative |aw judge (ALJ) finding
that the District violated subsections 3543.5(a), (b) and (c)

of the Educational Enploynent Rel ations Act (EERA or Act) 1 by

The EERA is codified at Governnent Code section 3540 et
seq. All statutory references herein are to the Governnent
Code unl ess ot herw se indicated.

Section 3543.5 provides, in relevant part, that:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



refusing to neet and negotiate with the California School

Enpl oyees Association and its Chapter #411 (CSEA or

Associ ation) regarding certain proposals. Specifically, the
District excepts to the ALJ's finding that, with certain
exceptions discussed infra, two articles proposed for
negotiation by CSEA -- Article 12, Disciplinary Action, and
Article 13, Layoff and Reenploynent -- are within the scope of
representation under the Act.?

The District does not deny that, during collective
negoti ati ons which commenced in June 1981, it refused to
negoti ate regarding CSEA s proposals. Indeed, the parties
stipulated that the District took the position during
Ibargaining sessions that the proposals were outside the scope
of representation.

The parties further stipulated that the disputed proposals
are substantially the same or identical with the |anguage of

the proposals at issue in Heal dsburg Union H gh School D strict

(6/19/80) PERB Decision No. 132 (Healdsburg I). Therefore, in

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.

The District does not except to the ALJ's finding with
respect to the negotiability of proposed Article 15 -
Contracting and Bargaining Unit Work. We, therefore, affirm
hi s concl usions pro forna.



his proposed decision in this case, the ALJ expressly relied on

the Board's decision in Healdsburg I. However, subsequent to

the issuance of the ALJ's proposed decision, in San Mateo City

School District et al. v. PERB (1983) 33 Cal.3d 850, the

California Suprene Court vacated the Board's Heal dsburg |

deci sion and renmanded the case to this Board for further
consideration in light of its decision. Thereafter, the Board

issued its decision on remand in Heal dsburg Union Hi gh School

District et al. (1/5/84) PERB Decision No. 375 (Healdsburg I'l).

We find that Healdsburg Il is dispositive of the issues

raised herein. Consistent with that decision, we affirmin
part and reverse in part the proposed decision of the ALJ for
the reasons stated in the discussion which foll ows.

DI SCUSSI ON

I n Anahei m Uni on H gh School District (10/28/81) PERB

Decision No. 177, the Board articulated a three-part test

interpreting EERA's scope of representation provision.3

%Section 3543.2 provides, in relevant part:

(a) The scope of representation shall be
[imted to matters relating to wages, hours
of enploynment, and other terns and

conditions of enploynent. "Terns and
condi tions of enploynment” nean health and
wel fare benefits . . ., leave, transfer and

reassi gnnment policies, safety conditions of
enpl oyment, class size, procedures to be
used for the evaluation of enployees,
organi zati onal security . . ., procedures
for processing grievances . . ., and the

| ayof f of probationary certificated school
district enployees . . . In addition, the



Under that test, a subject not expressly enunerated in section
3543.2 will be found negotiable if: (1) it is logically and
reasonably related to hours, wages or an enunerated term and
condition of enploynment; (2) the subject is of such concern to
bot h managenent and enpl oyees that conflict is likely to occur
and the nediatory influence of collective negotiations is the
appropri ate nmeans of resolving the conflict; and (3) the

enpl oyer's obligation to negotiate would not significantly
abridge its freedomto exercise those managerial prerogatives
(including matters of fundanental policy) essential to the

achi evenent of the District's mssion.4

| nasmuch as the ALJ properly relied on the Anaheimtest

here, we proceed to consider the substance of CSEA s proposals.

excl usive representative of certificated
personnel has the right to consult on the
definition of educational objectives, the
determ nation of the content of courses and
curriculum and the selection of textbooks
to the extent such matters are within the

di scretion of the public school enployer
under the law. Al matters not specifically
enunerated are reserved to the public school
enpl oyer and may not be a subject of neeting
and negotiating, provided that nothing
herein may be construed to limt the right
of the public school enployer to consult

wi th any enpl oyees or enployee organization
on any matter outside the scope of
representation.

“The Suprene Court expressly approved the Board's Anahei m
test, finding that it "conforns to the |anguage and purpose of
the EERA." San Mateo v. PERB, supra, 33 Cal.3d 850, 859.
Therefore, the District's exception to this test is wthout

nmerit.




Article 12 - Disciplinary Action

12.1 Exclusive Procedure; Discipline shal
be 1 nposed upon bargal ning unit enployees
only pursuant to this Article.

12.2 D sciplinary Procedure;

12.2.1 Discipline shall be inposed on
per manent enpl oyees of the bargai ning unit
only for just cause. Disciplinary action is
deenmed to be any action which deprives any
enpl oyee in the bargaining unit of any
classification or incident of enploynent or
classification in which the enpl oyee has
per manence and includes, but is not limted
to, dism ssal, denmption, suspension
reduction in hours or class, or transfer, or
reassi gnnent w thout the enployee's
voluntary witten consent.

12.2.2 Except in those situations
where an I medi ate suspension is justified
under the provision of this Agreenment, an
enpl oyee whose work or conduct is of such
character as to incur discipline shall first
be specifically warned in witing by the
supervisor. Such warning shall state the
reasons underlying any intention the
supervi sor may have of recomendi ng any
di sciplinary action and a copy of the
warni ng shall be sent to the Job Site
Representative. The supervisor shall give a
reasonabl e period of advanced warning to
permt the enployee to correct the
deficiency without incurring disciplinary
action. An enployee who has received such a
war ni ng may appeal the warning notice
t hrough the grievance procedure, and in
addi tion, shall have the option of
requesting a lateral transfer under the
provi sions of this Agreenent.

12.2.3 Discipline less than discharge
w || be undertaken for corrective purposes
only.

12.2.4 The District shall not initiate
any disciplinary action for any cause
all eged to have arisen prior to the enployee
becom ng permanent nor for any cause alleged



to have arisen nore than one (1) year
preceding the date that the District files
the notice of disciplinary action.

12.2.5 Wien the District seeks the
i nposition of any disciplinary punishnent,
notice of such discipline shall be nmade in
witing and served in person or by
regi stered or certified mail upon the

enpl oyee. The notice shall indicate the
fol | ow ng: (1) the specific charges agai nst
t he enpl oyee which shall include tines,

dates, and |location of chargeable actions or
om ssions, (2) the penalty proposed, and (3)
a statenent of the enployee's right to make
use of the grievance procedure to dispute
the charges or the proposed penalty. A copy
of any notice of discipline shall be
delivered to the Job Site Representative
wWthin twenty-four (24) hours after service
on the enpl oyee.

12.2.6 The penalty proposed shall not
be inplenented until the enpl oyee has
exhausted his/her rights under the Gievance
Article.

12.2.7 An enployee may be relieved
[sic] of duties without |oss of pay at the
option of the District. However, CSEA shal
be notified should this occur.

12.3 Energency Suspensi on:

12.3.1 CSEA and the Distric [sic]
recogni ze that energency situations can
occur involving the health and wel fare of
students or enployees. |f the enployee's
presence would lead to a clear and present
danger to the lives, safety, or health of
students or fellow enpl oyees, the D strict
may i mredi ately suspend the enployee with
pay for three (3) days. No suspension
W t hout pay shall take effect until three
(3) working days after service of a notice
of suspensi on.

12.3.2 During the three (3) days, the
District shall serve notice and the
statenent of facts upon the enpl oyee, who
shall be entitled to respond to the factua



contentions supporting the energency at
Level 1V of the Gievance Procedure.

12. 4

D sciplinary Gievance;

12.4.1 Any proposed discipline and any

ener gency suspension shall be subject to the
Gri evance Procedure of this Agreenent and

t he enpl oyee, at his/her option, my
comrence review either at Level I, I1Il, or

| V.

12.4.2 An enpl oyee upon whoma notice

of discipline has been served, may grieve
any energency suspension w thout pay at
Level IV of the Gievance Procedure. The
grievance neeting shall be held and a
response made within three (3) days of the
subm ssion of the grievance.

Not wi t hst andi ng any separate grievance
neeting held in accordance with the
precedi ng sentence, the enpl oyee may al so
grieve the energency suspension along with
the notice of discipline.

12.5 Disciplinary Settlenent; A

disciplinary grievance nay be settled at any
time followng the service of notice of

di scipline. The ternms of the settlenent
shall be reduced to witing. An enployee

of fered such a settlenent shall be granted a
reasonabl e opportunity to have his/her Job
Site Representative review the proposed
settlenent before approving the settlenent
in witing.

The ALJ found Article 12 generally negotiabl e under

Anahei m except that the requirenent inplicit in proposal

12. 4

that disciplinary disputes be submtted to binding arbitration

and the part of proposal 12.2.4 which limts discipline to

events arising within the prior year had been found not

negotiable in Heal dsburg I.

The District denies that any portion of Article 12 is

negoti abl e.

It claims that Article 12 woul d supersede the



Educati on Code in violation of section 3540° in that the

subj ect of discipline is fully covered by Education Code

subsection 45101(e) defining disciplinary action,

pertaining to cause and procedures for discipline,

45116 requiring notice of disciplinary action.

Section 3540 provides, in relevant part:

66

section 45113

and section

Not hi ng contained herein shall be deened to
super sede other provisions of the Education

Code and the rules and regul ations of public
school enpl oyers which establish and

regul ate tenure or a nmerit or civil service
system or which provide for other nethods of
adm ni stering enpl oyer-enpl oyee rel ations,
so long as the rules and regul ations or

ot her met hods of the public school enployer
do not conflict with lawful collective
agreenents. :

®Educati on Code subsection 45101(e) provides:

(e) "Disciplinary action" includes any
action whereby an enpl oyee is deprived of
any classification or any incident of any
classification in which he has permanence,

i ncluding di sm ssal, suspension, denotion,
or any reassignnent, without his voluntary
consent, except a layoff for lack of work or
| ack of funds.

Educati on Code section 45113 provides:

The governing board of a school district
shal |l prescribe witten rules and
regul ati ons, governing the personnel
managenent of the classified service, which
shall be printed and nmade available to

enpl oyees in the classified service, the
public, and those concerned with the

adm nistration of this section, whereby such
enpl oyees are designated as pernanent

enpl oyees of the district after serving a



In Heal dsburg 11, based on our previous application of the

Anaheimtest in San Bernardino City Unified School District

prescri bed period of probation which shal
not exceed one year.

Any enpl oyee designated as a pernmanent

enpl oyee shall be subject to disciplinary
action only for cause as prescribed by rule
or regulation of the governing board, but
the governing board's determ nation of the
sufficiency of the cause for disciplinary
action shall be concl usive.

The governing board shall adopt rules of
procedure for disciplinary proceedi ngs which
shall contain a provision for informng the
enpl oyee by witten notice of the specific
charges against him a statenent of his
right to a hearing on such charges, and the
time within which such hearing nmay be
requested which shall be not less than five
days after service of the notice to the
enpl oyee, and a card or paper, the signing
and filing of which shall constitute a
demand for hearing, and a denial of al
charges. The burden of proof shall remain
with the governing board, and any rule or
regulation to the contrary shall be void.

No disciplinary action shall be taken for
any cause which arose prior to the

enpl oyee's becom ng per manent, nor for any
cause which arose nore than two years
preceding the date of the filing of the
notice of cause unless such cause was
conceal ed or not disclosed by such enpl oyee
when it could be reasonably assuned that the
enpl oyee should have disclosed the facts to
the enploying district.

This section shall apply only to districts
not incorporating the nerit system as



(10/29/82) PERB Deci sion No. 255 and Arvin Union Schoo

District (3/30/83) PERB Decision No. 300, we held that both
procedures and criteria for inposing discipline are

negoti abl e. However, inasnmuch as these cases concerned
certificated enpl oyees, we have not previously had occasion to
consider the effect of the Education Code sections governing
classified enployees which are cited by the District here.

The Supreme Court has expressly approved the Board's

interpretation of section 3540 as prohibiting negotiations only

outlined in Article 6 (commencing wth
Section 45240) of this chapter.

Educati on Code section 45116 provides:

A notice of disciplinary action shall

contain a statenment in ordinary and concise

| anguage of the specific acts and om ssions
upon which the disciplinary action is based,
a statenment of the cause for the action

taken and, if it is clained that an enpl oyee
has violated a rule or regulation of the
public school enployer, such rule or
regul ati on shall be set forth in said notice.

A notice of disciplinary action stating one
or nore causes or grounds for disciplinary
action established by any rule, regulation,
or statute in the |anguage of the rule,
regul ation, or statute, is insufficient for
any purpose.

A proceedi ng may be brought by, or on behalf
of, the enployee to restrain any further
proceedi ngs under any notice of disciplinary
action violative of this provision.

This section shall apply to proceedi ngs
conducted under the provisions of Article 6
(comrencing wth Section 45240) of this
chapter. \

10



where "the statutory |anguage [of the Education Code] clearly
evidences an intent to set an inflexible standard or insure

i mut abl e provisions,” and the provisions of the Education Code
woul d be "replaced, set aside, or annulled by the |anguage of

t he proposed contract clause."” San Mateo v. PERB, supra, 33

Cal . 3d 850, 865. We, therefore, apply that supersession test
her e.

Proposal 12.2.1 essentially seeks to incorporate into the
coll ective bargaining agreenent the definition of disciplinary
action contained in Education Code subsection 45101(e) and the
just cause requirenent of Education Code section 45113. As the
Suprene Court has indicated, "such an agreenment woul d not
supersede the relevant part of the Education Code, but would

strengthen it." San Mateo v. PERB, supra, 33 Cal.3d 850, 867.

Simlarly, proposal 12.2.5 restates the notice requirenent
contai ned in Education Code sections 45113 and 45116, and does
not supersede those sections.

The remaining provisions of Article 12 seek to provide
procedural rights and protections in addition to those
specified in the Education Code. Proposal 12.2.2 requires
witten advance warning prior to discipline; 12.2.3 requires
that discipline less than discharge will be undertaken for
corrective purposes only; 12.2.6 requires exhaustion of the
grievance procedure prior to inplenenting a penalty; 12.2.7
grants the District the option to relieve an enpl oyee of duties

on notice to CSEA; 12.3 permts enmergency suspension after

11



three days' notice; 12.4 establishes a grievance procedure;
12.5 provides for disciplinary settlenents.

The requirenent in Education Code section 45113 that "[t]he
governi ng board shall adopt rules of procedure for disciplinary
proceedi ngs" does not mandate specific criteria. Rather, the
nature and content of disciplinary rules are left discretionary
and, therefore, this section does not conflict with the
procedures specified in CSEA' s contract proposals. The
District points to no other |anguage in the Education Code, and
we find none, which directly conflicts with these proposals or
whi ch woul d be replaced, set aside, or annulled by the |anguage
of the proposed contract clauses. We, therefore, reject the
District's contention that these proposals are superseded by
t he Educati on Code.

In addition to the proposals on discipline found to be
negoti able by the ALJ and excepted to by the District, two

proposal s found nonnegotiable in Healdsburg I and in the ALJ's

proposed decision were found to be negotiable in Heal dsburg

1. Though neither the District nor CSEA excepts to the ALJ's
finding on these matters, it is necessary to consider them sua

sponte to avoid serious errors of law M. D ablo Unified

School District (12/30/83) PERB Decision No. 373.

Foll ow ng our decision in Healdsburg I, the ALJ found

nonnegoti able the requirenent inplicit in proposal 12.4 that
disciplinary disputes be submtted to binding arbitration.

However, in Healdsburg Il, after careful consideration of the

12



statutory | anguage, the legislative history, the devel opnent of
di sciplinary arbitration aﬁd col l ective bargaining, the I|egal
limtations of school districts' general authority, and
judicial interpretation of simlar |anguage, we concluded that
the Legislature intended to permt negotiation of bi nding
arbitration procedures with respect to all negotiable matters,
including disciplinary disputes. We, therefore, found the
subj ect of disciplinary arbitration negotiable.

Simlarly, the ALJ relied on the Board's decision in

Heal dsburg | to find that portion of proposal 12.2.4 which

limts discipline to causes arising within the prior year
superseded by Education Code section 45113, which prohibits
di scipline for "any cause which arose nore than two years

preceding the date of the filing of the notice of cause.”

In Heal dsburg I'l, we did not separately address Education

Code section 45113, but found proposal 12.2.4, |ike al
provisions of Article 12, to be negotiable. W affirmthat
concl usi on here.

The two-year |imtation of the Education Code protects
enpl oyees against disciplinary action for conduct which
occurred "nore than two years" previous. |It, therefore,
establ i shes a maxi mum whi ch would conflict with a proposal to
permt discipline for conduct "nore than two years" old, but
does not preclude negotiation of a shorter period. Thus, the
one-year limtation of proposal 12.2.4 is not superseded by the

Education Code and is negoti abl e.

13



We, therefore, find that Article 12, inits entirety, is
properly within the scope of representation.

Article 13 - Layoff and Renpl oynent

13.1 Reason for Layoff; Layof f shall occur
only for Tack of work or lack of funds.

Lack of funds neans that the District cannot
sustain a positive financial dollar balance
with the paynment of one (1) further nonth's
antici pated payroll.

13.2 Notice of Layoff; Any layoffs under
this Article shall only take place effective
as of the end of an academ c year. The
District shall notify both CSEA and the
affected enployees in witing no later than
April 15th of any planned |layoffs. The
District and CSEA shall nmeet no later than
May 1st followi ng the receipt of any notices
of layoff to review the proposed |ayoffs and
determ ne the order of layoff within the
provisions of this Agreenent. Any notice of
| ayoffs shall specify the reason for |ayoff
and identify by nane and classification the
enpl oyees designated for layoff. Failure to
give witten notice under the provisions of
this section shall invalidate the |ayoff.

13.3 Reduction in Hours; Any reduction in
regularly assigned tinme shall be considered
a layoff under the provisions of this
Article.

13.4 Oder of Layoff; Any layoff shall be
affected [sic] within a class. The order of
| ayof f shall be based on seniority wthin
that class and higher classes throughout the
District. An enployee with the | east
seniority wthin the class plus higher

cl asses shall be laid off first. Seniority
shall be based on the nunmber of hours an
enpl oyee has been in a paid status in the

cl ass plus higher classes.

13.5 Bunmping Rights; An enployee laid off
from hi s/ her present class may bunp into the
next | owest class in which the enpl oyee has

14



greatest seniority considering his/her
seniority in the |Iower class and any higher
cl asses. The enpl oyee may continue to bunp
into lower classes to avoid |ayoff.

13.6 Layoff in Lieu of Bunping: An
enpl oyee who elects a layoff, 1n lieu of
bunpi ng, maintains his/her reenpl oynent
rights under this Agreenent.

13.7 Equal Seniority; If tw (2) or nore
enpl oyees subject to layoff have equal class
seniority, the determnation as to who shal
be laid off will be made on the basis of the
greater bargaining unit seniority or, if
that be equal, the greater hire date
seniority, and if that be equal, then the
determ nation shall be nmade by |ot.

13.8 Reenpl oynent Ri ghts;

13.8.1 Laid off persons are eligible
for reenploynent in the class fromwhich
laid off for a thirty-nine (39) nonth period
and shall be reenployed in the reverse order
of |ayoff.

13.8.2 Reenpl oynent shall take
precedence over any other type of
enpl oynent, defined or undefined in this
Agr eenent .

13.8.3 Enpl oyees shall have the right
to apply for pronotional positions wthin
the District and use their bargaining unit
seniority therein for a period of
thirty-nine (39) nonths followng | ayoff.
An enpl oyee on a reenploynent list shall be
notified of pronotional opportunities in
writing.

13.9 Voluntary Denotion or Vol untary
Reduction 1 n Hours; Enployees who take

vol untary denotions or voluntary reductions
in assigned tine in lieu of layoff shall be,
at the enployee's option, returned to a
position in their former class or to
positions wth increased assigned tine as
vacanci es becone available, and with no tine
limt, except that they shall be ranked in
accordance with their seniority on any valid
reenpl oynent |ist.

15



13.10 Retirenent in Lieu of Layoff:

13.10.1 Any enployee in the bargaining
unit may elect to accept a service
retirement in lieu of layoff, voluntary
denotion, or reduction in assigned tine.
Such enpl oyee shall wthin ten (10) work
days prior to the effective date of the
proposed |ayoff conplete and submt a form
provided by the District for this purpose.

13.10.2 The enpl oyee shall then be
placed on a thirty-nine (39) nonth
reenploynent list in accordance with this
Article; however, the enployee shall not be
eligible for reenploynent during such other
period of tinme as nmay be specified by
pertinent Governnent Code Secti ons.

13.10.3 The District agrees that when
an offer of reenploynent is made to an
eligible person retired under this Article,
and the District receives wwthin ten (10)
wor ki ng days a witten acceptance of the
of fer, the position shall not be filled by
any other person, and the retired person
shall be allowed sufficient tinme to
termnate his/her retired status.

13.10.4 An enployee subject to this
SectTon who retires and is eligible for
reenpl oynent, and who declines an offer of
reenpl oynent equal to that which laid
hi m her off, shall be deened to be
permanently retired.

13.10.5 Any election to retire after
bei ng placed on a reenploynent |ist shall be
retirement in lieu of layoff within the
meani ng of this section.

13.11 Seniority Roster: The District shal
malntain a currently updated seniority
roster indicating enployees' class
seniority, bargaining unit seniority, and
hire date seniority. The seniority rosters
shall be available to CSEA at any tine upon
request .

13.12 Notification of Reenpl oynent .
Qpeni ng:  Any enployee who 1s laid off and

16



is subsequently eligible for reenpl oynent
shall be notified in witing by the D strict
of an opening. Such notice shall be sent by
certified mail to the last address given the
District by the enpl oyee, and a copy shal

be sent to CSEA by the District, which shal
acquit the District of its notification
responsibility.

13.13 Enploynent Notification to District;
An enpl oyee shall notify the District of
his/her intent to accept or refuse

reenpl oynent within ten (10) working days
follow ng receipt of the reenpl oynent
notice. |If the enployee accepts

reenpl oynent, the enpl oyee nust report to
work within thirty (30) working days
follow ng receipt of the reenploynent
notice. An enployee given notice of

reenpl oynent need not accept the

reenpl oynent to maintain the enployee's
eligibility on the reenpl oynent |ist,

provi ded the enployee notifies the District
of refusal of reenploynent within ten (10)
wor ki ng days from recei pt of the

reenpl oynent noti ce.

13.14 Reenpl oynent in H ghest Cl ass;

Enpl oyees shall be reenployed 1n the highest
rated job classification available in
accordance with their class seniority.

Enpl oyees who accept a position |ower than
their highest former class shall retain
their original thirty-nine (39) nonth rights
to the higher paid position.

13.15 Inproper Layoff; Any enployee who is
inproperly laird off shall be reenpl oyed

i medi at el y upon di scovery of the error and
shall be reinbursed for all |loss of salary
and benefits.

13.16 Seniority During |nvoluntary Unpaid
Status; Upon return to work, all tine
during which an individual is in involuntary
unpaid status shall be counted for seniority
pur poses not to exceed thirty-nine (39)

nmont hs, except that during such tinme the

i ndividual will not accrue vacation, sick

| eave, holidays or other |eave benefits.

17



The ALJ determned that Article 13 is negotiable, except
that proposals 13.1, reason for |ayoff, and 13.2, notice of
| ayof f, are nonnegotiable to the extent they would interfere
with the enployer's prerogative to determ ne the need for and
timng of |ayoffs.

The ALJ's decision is consistent with a long |ine of Board
deci sions which hold that, while the decision to lay off is a

manageri al prerogative (Newran-Crows Landing Unified School

District (6/30/82) PERB Decision No. 223) , nmanagenent is
obligated to negotiate the effect of its |ayoff decision.

Newar k Uni fied School District (6/30/82) PERB Decision No. 225;

Kern Community College District (8/19/83) PERB Decision No.

337; QGakland Unified School District (11/2/81) PERB Deci sion

No. 178 (Qakland 1) ; Solano County Comunity Coll ege District

(6/30/82) PERB Decision No. 219; Cakland Unified Schoo

District (7/11/83) PERB Decision No. 326 (Qakland I'1); M.
Diablo Unified School District (12/30/83) PERB Deci sion

No. 373. The Board has specifically held that effects rel ated
to the inplenentation of |ayoffs, including notice and timng

of layoffs, are negotiable. Qakland I, supra; QGakland I1I,

supra; Solano County Comrunity College District, supra;, M.

Di ablo Unified School District, supra.

In the instant case, CSEA's proposal s address issues
related to the inplenentation of |ayoffs, including the
circunstances, timng and notice of l|ayoffs, seniority, options

in lieu of layoff, bunping and reenpl oynent rights, and

18



vol untary denotions or reductions in hours. Considering

i dentical proposals at issue in Healdsburg Il, the Board itself

concluded, as did the ALJ here, that the Article is generally
negoti abl e, except that those provisions which would establish
a definition of "lack of funds" and inpose a deadline for

| ayoffs by restricting layoffs to the end of the academ c year
and [imting notice to April 15 unlawfully intrude on
managenent's right to effect layoffs for lack of work or |ack

of funds. Finding Heal dsburg Il dispositive of the issues

raised here and the District's exceptions lacking in nerit for
the reasons discussed below, we affirmthe ALJ's deci sion
regarding Article 13.

The District generally excepts to the finding that any
portion of Article 13 is negotiable. It clains first that PERB

m sapplied its scope test by finding |ayoffs "logically and

reasonably related to wages and hours.” W reject this
contention out of hand. As we stated in Healdsburg |1, at
p. 59:

The | ayoff of enployees term nates the

enpl oynent rel ationship and, therefore, has
a direct inpact on virtually every subject
of bargaining enunerated in section
3543.2. 7

‘Addressing the issue of layoffs resulting froma plant
closing, the United States Suprene Court recognized the
relationship between |ayoffs and terns and conditions of
enpl oynent in First National Mintenance Corp. v. NLRB (1983)
452 U. S. 666, 6/7:

Sonme managenent decisions . . . have only an
indirect and attenuated inpact on the
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The Board has further recognized that, in addition to the
i npact on enployees laid off, a layoff "may concurrently inpact

upon those enpl oyees who remain.” Newran-Crows Landing Unified

School District, supra, pp. 12-13. A mgjority of the Board

concluded that effects of a layoff on enpl oyees who remain are
negotiable to the extent that "the decision to lay off would
have a reasonably foreseeabl e adverse inpact on enpl oyees'

wor ki ng conditions and [a] proposal is intended to address
enpl oyee concerns generated by that anticipated inpact.”

M . Diablo, supra, p. 51.8

enpl oynent rel ati onshi p. (Gtations
omtted.) Oher managenent deci sions, such
as the order of succession of |ayoffs and
recalls . . . are alnost exclusively "an
aspect of the relationship" between enpl oyer
and enpl oyee. (Gtation omtted.) The
present case concerns a third type of
managenent deci sion, one that has a direct

i npact on enpl oynent, since jobs were
inexorably elimnated by the termnation,
but . . . involving a change in the scope
and direction of the enterprise is akin to
t he deci sion whether to be in business at
all . . . [T]his decision touches on a
matter of central and pressing concern to
the union and its nenber enpl oyees: the
possibility of continued enploynent and the
retention of the enpl oyees very jobs.

! n his concurring and dissenting opinion in M. Diablo,
Menber Morgenstern finds effects of |ayoff on retained
enpl oyees "less certain.” He would find no violation in
managenent's refusal to negotiate over a reasonably foreseeable
i npact on retained enployees "if in good faith [nmanagenent]
foresees no such inpact and, in fact, no such inpact occurs."
M. Diablo, supra, p. 77.

20



However, inasnuch as CSEA' s proposals are limted to
effects on enployees to be laid off, the relationship to magés,
hours and other enunerated subjects is not nmerely reasonably
foreseeable, it is certain.

The District next argues that PERB misapplied its scope
test by failing to find that nanagenent's prerogative to |ayoff
is-negated by requiring it to negotiate effects and
i npl ementation before any | ayoffs take place, especially in
view of the lengthy statutory inpasse procedures of EERA.

This exception is equally msplaced. Here, the District
refused to negotiate CSEA s |ayoff proposals in the course of
normal contract negotiations. There is no evidence that
| ayof fs were inmmnent or even contenplated at that tine.

The Board has recogni zed that, where a request to negotiate
foiloms managenent's announcenent of its decision to lay off,
mandat ory notice dates set by the Education Code create
"deadlines for the conpletion of negotiations concerning the
notice to be provided enpl oyees targeted for l|ayoff and the
nmet hod of determining the identity of those enpl oyees who wll

be laid off." M. D ablo, supra, p. 36. In M. Diablo, we

also found that, where the parties had al ready negotiated and
included in their collective bargaining agreenment provisions
covering layoff effects, the Association waived its right to

renegoti ate the issue when a |ayoff was announced. M. Diablo,

supra, pp. 46, 62.
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In the instant case, CSEA properly sought to negotiate the
effects of layoff "before the fact, when such dial ogue can

potentially be of the greatest value." Newark, supra, p. 6.

Negoti ations at such tine not only avoid the heated enotions
and crisis atnosphere engendered by inpending |ayoffs, they
al so avoid the statutory tinme constraints which arise once the
decision to lay off has been firmy nmade. |Indeed, successfu
negoti ations over the effects of layoff during regular contract
negoti ati ons avoid any danger of the concern alluded to by the
District, that its ability to lay off would be conprom sed by
requiring it to negotiate through inpasse on |ayoff effects.
For these reasons, negotiations over the effects of |ayoff
during normal contract negotiations serve a salutory purpose
and are viewed favorably by the Board.

Finally, the District argues that the subject of layoff in

general is superseded by Education Code section 45117° The

°Educati on Code section 45117 provi des:

(a) When, as aresult of the expiration of a
specially funded program classified
positions nust be elimnated at the end of
any school year, and classified enpl oyees
will be subject to layoff for lack of funds,
the enpl oyees to be laid off at the end of
the school year shall be given witten
notice on or before May 29 informng them of
their layoff effective at the end of the
school year and of their displacenent
rights, if any, and reenploynent rights.
However, if the termnation date of any
specially funded program is other than

June 30, the notice shall be given not |ess
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Board has previously considered the effect

of Education Code

section 45117 on several occasions and concluded that it does
not supersede the subject of layoff in general. Qakland I,

supra; Oakland I'l, supra; and Healdsburg II. Qur findings as
to the negotiability of the proposals at issue herein reflect

the determ nations reached in those cases that Education Code

section 45117 permts negotiation of the notice and timng of

| ayoffs,

precl udes negotiation of a deadline for

i ncluding a notice period |onger than 30 days, but

definition of "lack of funds."

than 30 days prior to the effective date of
their layoff.

(b) When, as a result of a bona fide
reduction or elimnation of the service
bei ng perfornmed by any departnent,
classified enpl oyees shall be subject to

| ayof f for lack of work, affected enpl oyees
shall be given notice of layoff not |ess
than 30 days prior to the effective date of
| ayoff, and inforned of their displacenent
rights, if any, and reenploynent rights.

(c) Nothing herein provided shall preclude a
| ayoff for lack of funds in the event of an
actual and existing financial inability to
pay sal aries of classified enployees, nor

| ayoff for lack of work resulting from
causes not foreseeable or preventable by the
governi ng board, w thout the notice required
by subdivision (a) or (b).

This section shall apply to districts that
have adopted the nmerit systemin the sane
manner and effect as if It were a part of
Article 6 (comencing wth Section 45240).

23

| ayoffs as well

as a



ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to subsection
3541.5(c), it is hereby ORDERED that the San Mateo City School
District, its governing board and its representatives shall:

1. CEASE AND DESI ST FROM

(a) Failing or refusing to meet and negotiate in good
faith with the California School Enployees Association and its
Chapter #411 to the extent its proposals for disciplinary
action, layoff and reenployment, and contracting and bargai ning
unit work have been found to be within the scope of
representation;

(b) Interfering with the right of enployees to freely
sel ect an exclusive representative to meet and negotiate with
the enpl oyer;

(c) Denying the California School Enployees Association
and its Chapter #411 its right to represent unit menbers by
failing or refusing to meet and negotiate with that
organi zati on.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE ACT:

(a) Meet and negotiate upon request with the California
School Enpl oyees Association and its Chapter #411 with respect
to those subjects enumerated above to the extent found to be

within the scope of representation.
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(b) Wthin thirty-five (35 days following the date of
service of this Decision, prepare and post copies of the Notice
to Enpl oyees, attached as an Appendix hereto, for a period of
thirty (30) consecutive workdays at the District's headquarters
office and in conspicuous places at all |ocations where notices
to classified enployees are customarily posted. Reasonable
steps should be taken to ensure that such notices are not
reduced in size, defaced, altered or covered by any material.

(c) Witten notification of the actions taken to conply
with this Oder shall be nade to the San Francisco Regiona
Director of the Public Employment Relations Board in accordance

with her instructions.

Menmbers Jaeger and Burt joined in this Decision
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-623,
California School Enployees Association and its Chapter #411 v.
San _Mateo Gty School District, 1n which all parties had the
right to participate, 1t has been found that the District
vi ol ated Government Code subsections 3543.5(a), (b) and (c).

~ As a result of_this conduct, we have been ordered to post
this Notice, and will abide by the followng. We will:

1. CEASE AND DESI ST FROM

(a) Failing or refusing to meet and negotiate in good
faith with the California School Enployees Association and its
Chapter #411 to the extent its proposals for disciplinary
action, layoff and reenploynment, and contracting and bargaining
unit work have been found to be within the scope of
representation;

(b) Interfering with the right of enployees to freeIK
sel ect an exclusive representative to meet and negotiate wt
the enpl oyer;

(c) Denying the California School Enployees Association
and its Chapter #411 its right to represent unit nmenmbers by
failing or refusing to meet and negotiate with that
organi zati on.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

Meet and negotiate upon request with the California
School Enployees Association and its Chapter #411 with respect
to those subjects enunerated above to the extent found to be
within the scope of representation.

Dat ed: SAN MATEO CI TY SCHOOL DI STRICT

Aut hori zed Agent

THIS IS AN OFFICI AL NOTI CE. I T MUST REMAIN POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.,



